
Article 24 - Right to protection in case of dismissal 

The Committee takes note of the information contained in the report submitted by Italy.  

Scope  

The Committee notes that, though the new Law n° 92/2012 (Fornero Law) reformed the labour 

market and introduced changes on the regulation of termination of employment, Article 10 of 

Law 92/2012 excludes the application of the new provisions on dismissal to the probation period. 

The probation agreement considers the protection of the common interests of both parties in the 

work relationship in order to verify the mutual suitability of the contract, therefore during the 

probation period, or at the end of it, each part can withdraw without notice nor compensation.  

The Committee notes from the Governmental Committee’s report concerning Conclusions 2012 

of the European Social Charter (GC (2013) 25), that, although the regulations remain unchanged 

for dismissal during the probation period, the courts have established limits to the power of 

dismissal of the employer. According to the report, probation period is existing only for the 

specific will of both involved parties. The probation clause must be in writing, unless otherwise 

specified in collective agreements, which also fixes its duration, based on skills/grade and not 

exceeding six months, after which the system of free withdrawal lapses and the standard 

regulation comes into effect. The case law has developed some rules which limit the free 

withdrawal on the employer’ side, such in case of dismissal before having concretely assessed the 

professional capacities of the employee, which is unlawful as the period is not sufficient to assess 

his/her capacities. Judgement of the Supreme Court did: 

 confirm the non existence of the probationary clause if it does not indicate the specific 

tasks to perform; 

 further extend the scope of control by the judge on the dismissal during the probation 

period; 

 reject the legitimacy if a dismissal is unrelated to the employment relationship.  

The Committee observes that, despite the fact that dismissal during probationary period is subject 

to certain limits, the employees still do not have the right to a notice period or to payment of 

compensation in the event of dismissal. The Committee considers that this situation is not in 

conformity with Article 24 of the Charter as the protection provided for the employees on 

probation period of 6 months is not adequate.  

Obligation to provide valid reasons for termination of employment  

The Committee notes that the new Law has created a gradual protection against 

unfair dismissal, with increasing sanctions depending on the type and severity of the violation 

and a ’quick’ procedure for the cases foreseen in Article 18 of Law 300/1970 (Workers’ Statute). 

New Article 18 establishes three different regimes according to the nature of the unlawful 

dismissal: a) discriminatory dismissal; b) disciplinary dismissal (just cause or subjective reasons); 



c) economic dismissal (objective reasons or economic reasons). It also notes that the new Law 

provides that the employer has to notify the dismissal in writing, specifying its reasons. 

The Committee recalls that under Article 24 dismissal of the employee at the initiative of the 

employer on the ground that the former has reached the normal pensionable age (age when an 

individual becomes entitled to a pension) will be contrary to the Charter, unless the termination is 

properly justified with reference to one of the valid grounds expressly established by this 

provision of the Charter.  

In reply to its question on how the legislation complies with this approach, the Committee notes 

that Article 24 of the Decree-Law No 201/2011 converted into Law No 214/2011 provides that 

protection against unlawful dismissal apply until 70 years old, even if the employee has reached 

the normal pensionable age. 

The Committee further notes the example given of a judgement of 08/01/2014 by the Appeal 

Court of Genoa which states that ’dismissal, notified before 70 years old, only for reasons of age 

and access to retirement, is devoid of any valid reason or just cause allowing the dismissal and is, 

therefore, null and void’. 

Prohibited dismissals 

The Committee notes there have been no changes in the situation which was previously found to 

be in conformity with the Charter. In reply to the Committee’s question, the report states that the 

case law alined retaliatory dismissal, as consequence of a legitimate behaviour of the employee, 

with discriminatory dismissal based on an unfair and arbitrary reaction. Retaliatory dismissal – 

direct or indirect – is sanctioned by the nullity if there are no other legitimate reasons than 

retaliatory ones and the employer is condemned to reinstate the employee. 

Remedies and sanctions  

The Committee notes that the Fornero Law does not change the term given to the dismissed 

employee to challenge his/her dismissal (60 days from the communication of the dismissal) but 

shortens the period – from 270 days to 180 days – within which a dismissed employee can file 

legal action before the Labour Court for the dismissals occurred after the entry into force of the 

Law (18 July 2012). The term runs from the date in which the dismissed employee has 

challenged the dismissal. 

In reply to its question on whether the legislation sets a ceiling to compensation in case of 

unlawful dismissal, the Committee notes from the report the following information:  

 Discriminatory dismissal – the employer must reinstate the employee, who must be paid 

the accrued amount from the date of dismissal to the date of effective reinstatement (the 

amount must be no less than five months’ salary). 

 Disciplinary dismissals (subjective justified reason or just cause): if the judge ascertains a 

lack of such reasons,or the disciplinary code provides for a lesser penalty – the dismissal 

is invalid and the employer must reinstate the employee, who must be paid an amount of 



up to 12 months’ salary. In all other cases, the judge will declare that the employee will be 

paid an amount of between 12 months’ and 24 months’ salary (mainly depending on the 

worker’s seniority and the size of the employer). 

 Errors in procedure or grounds for dismissal – the employee must be paid an amount of 

between 6 months’ and 12 months’ salary. 

 Economic dismissal (objective justified or economic reason) – if the reason given for 

dismissal is unsubstantiated, the judge may decide in favour of reinstatement and for 

compensation by an indemnity from the date of dismissal until the date of effective 

reinstatement, however, the indemnity may not exceed 12 months of wages. the employer 

must reinstate the employee, who must be paid an amount of up to 12 months’ salary. In 

all other cases, the sanction is not reinstatement but only compensation by an indemnity 

amounting to between 12 to 24 months of wages.  

 The employee can ask the employer, with whom the working relationship is 

compromised, severance payment of 15 months of his/her total income, not subject to 

social contributions, instead of the reintegration. 

The Committee further notes that the employer may revoke a dismissal within 15 days of being 

notified that the employee has chosen to appeal his or her dismissal. In this case, the employment 

relationship will continue without interruption and the employee will be paid the accrued amount 

from the dismissal date to the effective reinstatement date. 

The Committee recalls that any ceiling in compensation that may preclude damages from being 

commensurate with the loss suffered and sufficiently dissuasive are proscribed. If there is such a 

ceiling on compensation for pecuniary damage, the victim must be able to seek compensation for 

non-pecuniary damage through other legal avenues (e.g. anti-discrimination legislation) and the 

courts competent for awarding compensation for pecuniary and non-pecuniary damage must 

decide within a reasonable time (Conclusions 2012, Slovenia and Finland).  

The Committee asks whether in case there is a ceiling, it is possible to seek compensation 

through other legal avenues. In the meantime the Committee reserves its position.  

Conclusion [-]  

The Committee concludes that the situation in Italy is not in conformity with Article 24 of the 

Charter on the ground that employees undergoing a probational period of 6 months are not 

protected against dismissal. 

 


